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IMnrr this 
Fl~3)l<RAl,  C:OMMUNICAllONS COMMISSION 

Washinpton. I)C 2OS54 

In the Matter of ) 
) 

SI’HINI SI’ECIRUM, L.1’ ) 
) 

I’etition fnr 1)eclaralory Ruling ) 

WC 1)ockel No. 

To: Wireline Competition Bureau, 
‘l‘el~c.oiiiniuiiicalions Access I’olicy Division 

I’KII‘I’ION FOR I)ECI,ARATOHY RULING 

Pursuant to Section 554(e) of the Administrative Procedure Act. 5 U.S.C. 

g 554(e), and Section 1.2 of the Comn~ission’s Rules. 47 C.F.R. 5 1.2. 

Sprint Spectrum. L.P. (“Sprint”) hereby requests that the Commission issue a declaratory 

ruling $ha[ (he rule set forth in the Kansas Corporation Commission’s (“KCC’) 

Ocrohcr 2, 2006 Order in Docket No. Oh-GIMT-446-GIT requiring an eligihle 

telecominunicatioi~s carrier (“ETC”) to apply federd Lifeline support IO reduce the cos1 

0 1  rate plan offered by an ETC (hereafter, thc “Kansas ldifeline Rule”). as opposed to 

[}IC carrier's lowcsl cost fcnerally :ivailable rate plan. violates fetieral law. I 

Specifically, Sprint requests that the C o n ~ n ~ i s s i o ~ ~  declare that the Kansas Lifeline 

Rule violates 47 C.F.R. 5 54.403(b) and 47 U.S.C. 5 254(f) because it is inconsislent with 

the Commission’s deterniinnticm that lederal Lilelnie support “shall” he applied to reduce 

’ Sprini provide5 coii~nierci;il riii~bile iildio services (CMRS) iii ihe slate of Kansas and has heen designated 
83 a federal comprlilivc IT(? t o r  a serv~cc x r a  inrludinp much o f  rhe raslern one-half of the stale. 

Spe Applicurimi o/ Sprr,ii Sprcrrum L.P (&/[I S/rri,rr PCSJ . f o r  DcsiKJtoriorl as on &ligihl(, 
7 ~ / ~ ~ ~ , , , , , , , , ‘ , , , ~ ~ , r , , , , ,  CorriC,,  lor^ P u , p r r . r  (f K c r r n i , ~ ~ !  Fcdewl  c r r i d  Slur? Urrtwrd Srrvicr Suppoll. 
pockel No. Y9-SS1.C- I71-1<1C. Order tl6 (re). Jan .  IS .  2OlKl): . s ~ ~ ’ n l r o  Appliruriorl ofSprinr Specrrurn L.P. 
( d h k  ,Sprmi PC’SJ  or^ f l ~ v i ~ : ! w r i m  ii .i  i i ~ i  Eli,qrl,lr~ ~ ~ f ~ ~ ~ ~ ~ ~ ~ ~ , ~ , ~ ~ ~ ~ ~ ~ ~ ~ ~ l i i ~ t i . ~  Cnrrit ‘rf i jr  Purposes of ReceiVirlR 
,c l ( j t . r ( i /  iJ,I(i .sl,>fr ( I , , !  

.-.1xc, 
,,I , S c ’ j ~ , ,  ,’ . \ ~ p p o r i .  I*rzkvi Nt, ‘ .VSSl.C-I73~El’C Order  # I O  irrl. May I Y .  



:ipplicd I ( I  :I (~oi i i i i ierc i : i I  Mohilc Katlio Service ("('MKS") provider. thc ( ' o i n t i i i s s i o n  

should I'urher declare that tlic Kansas Lifeline Rulc violates 47 0.S.C. 5 332(c)(3)(A). 

hecausc i t  rcquircs ;I wirclcss conipctitive ETC (o oflci il i~cduccd rate service without the 

ability to lawl'ully recover the suhsidy Iroin the fcdcral universal scrvicc fund.' 

I .  BACKGROUND 

In Oclvhcr 200.5. thc KCC cotntnenced ;in administrative rulemaking proceeding 

(Docket No.  06-GlMT-44h-GIT) to review the adoption of ccnaiii additional regulations 

arid requirements applicahlc to carriers designated as federal ETCs in Kansas. On 

October 2,  2006. the  KCC released an Order in the proceeding adopting the following 

requirement: 

ETCs are required to allow Lifeline cuslomers to choose a calling plan and 
t o  apply the Lifeline discount to the plan selected by the cuslorner. Any 
ETC that does not allow cuslonier selection at this time must d o  SO within 
180 days l i t , . ,  by March 31, 20071 of the date of this Order.' 

In other words. the KCC directed all ETCs to apply the federal Lifeline discounts 

to a rate plan selected b y  the consumer. rather than an ETC's lowest-cost residential 

rate as required by  47 C.F.R. 9 .54.403(b). Sprint sought reconsideration of the KCC's 

- 
47 U.S.C. S ?32ic) (?) (A)  c"iNIir Statc or loca l  governnlent shall have any 3ulhnrily to regulale the enlry 

ot or (he rates charged by any  ci)mmercial mohile service or any privale rnohile service. excepl that !his 
p a r a p p h  shall not prohihil ii State Irorn regulating (he other term\ and conditions o( commercial mobile 
services . , ."). CMRS providers, like Sprinl, are lurther exenipl Irom the KCC's rale rcgulalion under 
Kansas law. Sue K . S . A  $ 8  66~104aic) and 66-1.143(h). 

Sue Order Adopling Requirements lor Designation 01 Eligihle ~elecommunicalil)rls Carriers. Dockel No. 
Ilh-GIMT-446-GIT. ¶y1 66. 77 ire1 OCI 2. 2 0 f f i )  i"Orde3~") (Attachment I ). 

. 

. . . . . . . . . . . . . . . . . . . .  ..... .,__-.__I_ _- - .- ..... ... . -, .. 
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5 Kulc. 

On Mnrcli 23. 2007. Sprint ('ilcd a Coniplaint with thc United Statcs District Court 

l o r  thc District o f  Kansas (ilic "Couri") challenging tlic Kansas Lilcliiie Rulc and seeking 

injunctive r ~ l i c l . ~  011 May X. 2007. the Coun, hy agrecmenl of thc parties, referred the 

matter to [hc Coinnlissioii under the primary jurisdiction doctrine. All matters in the 

case havc hecn stuycd pending il dccision hy the Commission 

11. 

1 

OVKKVIKW OF UNIVKHSAL SICKVICK SUI'I'OK'I FOR LOW-INCOME 
CONSUMEKS 

l h c  Telcc(~mniunicatioiis Act of 1996, wllicll amended the Communications Act 

seq. (collectively. "the Act"), esmblished a federal program 

m 

of 1934. 47 U.S.C. Pjij 151 

io ensure that affordable telecommunications services are availahle to all Americans. 

This policy objective is rclcrred to as "universal service." 

Congress determined that universal service goals would he accomplished through 

competition. and dirccted the Commission to create a federal universal service funding 

mechanism that wmild provide rinancial support IO hoth incumbent and competitive 

tc/ecoliitiiiiiiic3tioi1$ carricrh iliat s a t d y  hasic criteria cstablished by the Commission. 

Canicrs il1:1t qualily lOr siicli suppori arc referred to as federal "eligible 



A. Lifeline 

The lcderal Lilcliiic program reimburses an  ETC lor providing qualified. low- 

inconie consuniers a munthly dixounl of1 the cost of the carrier's lowest-cos1 residential 

rate. As set forth iii thc Cmnmission's universal service rules, Lifeline is defined as 

'$4 retail 1oc:il service offering: ( I )  [ ( ]ha t  is available only to qualifying low-income 

consumers;Io and (2) I flor which qualifying low-income consumers pay reduced charges 

as a result of aadication of the Lifeline sua~ort mount  described in 147 C.F.R. 

Section 54.403 01 the Commission's Rules defines &&I the amount of federal 

Lifeline support availahlc t ( i  il qualified. low incottic consumer the limitation on the 

application of sucli support to  an ETC's lowest cost residential rate. Pursuant to 

47 C.F.R. S; 54.403(a), fedcral Lifeline support is comprised of four assistance credits or 

"Ticrs." "Tier One" support is equal lo the ~nonthly "tariffed rate in effecl for the 



c;irricr w v i i i g  the arcii i t i  wltich tlic qii:ilil'yiiig low-i~icottic ~ I ~ I I ~ I I I I ~ ~ ~  reccives scrvicc." 

"Tier Two" stipport I S  cqu:il to $1.75 per month "Tier Three" support is cqiial to "LIIIC- 

half the amount of any state-~iiandatcd Ltfclinc support of Lifeliiic support othcrwisc 

provided by the canicr. up to a ~iiaxin~tini of $1.7.5 per iiionth." 11 q~plicahle. "Tier I;our" 

provides up 1 0  an additional $2.5 pcr month for an eligible resident of Tribal lands. 

provided thc additional support docs not bring the hasic local residential rate helow 

$ I  per month 

Applicalioii of rhc loregoing lederal Lifeline suppon credits to a qualifying 

customer's hasic residential rate IS governed by 47 C.F.R. fi 54.403(h). which provides it1 

peninent pan: 

Eligible telecommunications caniers that charge federal End User 
Common Line charges or equivalent federal charges shall apply Tier-One 
federal Lifeline support to waive the federal End-User Common Line 
charges for Lifeline consumers. Such carriers shall apply any additional 
federal support amount to a qualifying low-income consumer's intrastate 
rate, if the carrier has received the non-federal regulatory approvals 
necessary to implement the required rate reduction. Other elieible 
tclecoii~mutiicatioii~ carriers shall apply the Tier-One federal Lifelitie 

aniount, plus any additional support amount. to reduce their lowest 
tariffed (or o~lierwise retierally available) residential rate for the services 
cnutneratcd in Section S4.101(a)( I )  througli (a)(9), and charEe Lifeline 
consumers the resulting amount. 

111 adopting the rrgulations discussed ahovc, the Cornmission clarified that a 

federal ETC musl apply the lederal Lifeline support it receives to the carrier's lowest 

gciicrally nai lable  rate for the Supponed Services: 

I 1  



'I'hcsc riilcs rcquirc 11i;it < x i  icrb iitler clti;ililietl low-iiicoiiic coiistinicrs tlic 
wrvices that iiitisl hc inclutlctl within Lilcliiie servicc. as discussed inorc 
fully below. including t ~ ~ l l - l i i i i i t ~ t ~ i ~ ~ i i  scrvicc. , I L K S  .providing Lifeline 
scrvice will he required to waive Lilcline custo~iiers' federal SLCs and. 
conditioned on state ;ippruval. to pass through to Lifeline coiisuincrs an 
additional $1.7.5 i n  federal suppori ILECs will !licii receive a 
corresponding aniouiit of suppon Iron1 thc new suppon mechanisms. 
Other eligible lelecoriiniuiiications carriers will receive, for each 
qualifvinc! low income coiisunicr served. suppoll equal IO the federal SLC 
cap for nrimarv residential and sinele-line business connections. plus 
$1.75 in additional federal suppon conditioned on state approval. The 
ledcral suppon amount nitist he passed through to the consumer in  its 
enlirety. In addition. a11 carriers providine Lifeline service will be 
reimbursed from the new universal servicc S U D D O ~  mechanisms for their 
incremental cost of providina toll-limitation services lo Lifeline customers 
who elect IO receive them The remainine services included in Lifeline 
Ji .e . .  thc sumoned  services other than to l l -h i la l ion  service1 musl be 
provided to qualifying low-income consumers at the carrier's lowest 
tariffed (or otherwise Eenerally available) rate for those services, or  at the 
stale's mandated Lifeline rate, if the state mandates such a rate for low- 
income consumers. 

Commission Rule 54.403(h) is unambiguous. The Commission clearly stated its 

intention to only apply the Lifeline discount to an ETC's lowest cost residential rare. 

Indeed, i i i  so doing. the Cummission relied wn the Joint Board's recommendation that the 

"Lifeline imte" must he "the carrier's lowest comparable non-Lifeline rate reduced by at 

least the $5.25 lnow $8.2.51 amount of federal suppon."" Commission Rule 54.403(b) 

also speaks iii tciins of a~iplying Ihe Lifclinc suppoi1 nmount lo @ "lowest tariffed (or 

14 

'' See /,I rlir Marrrr OJ I ;edc~m/-Jrnr~  Jni,ir IJoorrl oii U, , iwr ,w /  Sosrirr, Keporl and Order. 12 TCC Rcd. 
X776. 8971. CC Docket No. Yh-45. FCC 47-157, yI 368 (rel. May X ,  1997) (emphasis and brackets added). 
As originally promulgated, Commission Rule 54 40Xh) pruvides. as i t  ) I t i l l  does today. thal federal Lifeline 
nwsl he applied only  10 reducr the cost nf an E l C ' s  IhwesI  cos1 generally availahle residential mlc: 
"Eligible carriers Ihai charge federal End-User Common Line charges 111 equivalent federal charges shall 
apply the Sedrral haselinc Lilrline suppm 10 wiiive I.iSeline ciinsurners' federal End-User Common Line 
charge\, Such carriers shall apply a n y  additional lederal support an iount  to a qualifying low-income 
consun ids  inkastale rate, if !he stale has approved OS such addilirinal support. Other carriers shall aDDly 
lhp federal baseline , ~ ? u m o r l  amount. D I U S  the additional SuDDOrl arnrlunl, where aDvlicable. to 
reduce their lowest tarilied (or othFrwisr generifllv availahle) residential rate fur !he servicel.enumerated in 

I O l ( a ) i l  )MY)  01: !his px l .  and cha rw I.ifeline consumershe  fcsulIiflL' aE!E!X!l " ( "Ur i i verd  sPWil.P 
0 , d < , 1 " )  (Ernphasii added) 

I,<'! >- ,  iili r ( ~  11,,1.L1.1 NI. 'l1,~41. I('<' k ) l , i L i  , IWt>) 
.I,.,. 1,) I / , ?  M,iriii. of  t d t , ! o l ~ , \ i m ~  J,,,,,, I i ~ w ~ I  o ) ,  l,ili;~ 



o t t i c I w ~ ~ c  gcticrdl! ;i~:iil:iIilc) ic\dct i t i : i I  Iatc” .. not niultiplc rcsidcnti;iI rates. 

Accordingly. ill1 Icdcr;~I 1 :X ’h  IIIIN :i]yiIy the 1ctlcr:il l~ilcliiw support tliscounls to re&icc 

t11c c‘ost c i l  [tic c:Irricr’s stnglc lowest rcsidcnt~:il I ; I IC ,  not rhc cosil ol any residenrial ratc 

plan tlic carrier oflcrs 

1%. Link Up 

The ledcral Link Up prograni reinthurses I I lCs  lor providing discounted service 

activation or inslallation cl~arges to qualified. low-income coiisuiners. Consumers 

qualifying lor Link Up assistance are cligihle to savc u p  to 50% of the first $60 of the 

ETC’s customary hervice :Ictivation o r  installation charges ( ; .e . .  the subscriber will 

receive a SO% d~scount  or $30.00, whichever is less). Qualified, low-income consumers 

residing on federally-recognized Tribal lands may receive an additional $70.00 to defray 

100% of the service activation or installation charges hetween $60.00 and $130.00. 

Eligibte consumers may also erlablish an interesl-free 12-month deferred payment plan 

for the reinaiiiiiig activation or installation charges of up to $200.00. Federal Link U p  

:~ssistance may only he applied once to initiate service 31 lhe silnle principal residence. 

arid Link U p  assistance canwit hc applied to cuslonier Pncilities or equipment. including 

the cost or the customer’s phone. 

C.  

111 Kansas. Sprint’s Lilelilie service oflcl-ing is hased on the Company’s IowesI- 

cost $29.Y9 hase Iatc [,la11 (called the Sprint Hasic Plan). which includes 200 Anylinie 

Minutes and  unlimiled Night and Weekend Minutes. The calling area for Sprint’s 

L.ifeiine service offcriiig IS iiatioilal. so I.ifelinc customers may make outgoing long 

distance calls without iii~i~iniiig a11 additiorlal cli~irpc. After applying the total $13.50 

I ) ~ ~ l \  S lh .49  p c i ~  month loi. L.ifeline 

Sprint’s I,ileline Service Oll’cring in Kansas 



I I, wrv ic"c  

will1 ltic ~ 'oi i i i i i iss iot i '~  riiIc\. 

SIwiiit ;iIw I i i o v i h  ( . ink IJp ; i~sis~: i i icc to qudifyiiig c~~s tonicrs  in accordance 

Coiiccivably. uiitlcr i l i c  Kiiiisas 1.ilclinc Kulc.  ai1 cligihlc Lifeline suhscrihcr could 

choose to  $igii tip lor Spriiii's $14Y.Y9 inoiithly riiic plan which conies with 4000 

"Anyiinc Minulcs" (as oppi)scd 10 llic Sprint Basic Plan) and receive a $13.50 discount 

off the $149.M) ni~inthly rate. resulting iii a Monthly Recurring Charge ("MRC') ol' 

$136.49. For ;I Lileline c u i i ~ ~ i n e r  whose Iota1 household income is at or below 150% of 

the federal poverty guidclirics - a stiltus that qualilles sonieone for Lifeline assistance in 

Kansas - a $136.99 monthly hill would account for more than 13% of the Lifeline 

consumer'% ne1 motilhly household income.I7 Of course. Sprint also offers rate plans 

with higher monthly rates. Surely, in adopfing ifs Lifeline rules, the Commission did not 

intend for qualifying low-income consumers to subscribe to a carrier's premium plans. 

Rather, the Commission's goal was simply to ensure that low-income subscribers 

"inaintained access to telecommunications services." I t  was this same goal that led the 

Commission to lollow ~ h c  Join! Board's Recommended Decision in requiring ETCs to 

offer voluntary i ~ i l l - l i i n i ~ a ~ i o ~ ~  without clinrge IO low-income consumers. 

IH 

l'i 

- ~~ 

'I' lo cnahlc Lifeline custonicr!, i n  Kansas 10 rcccive rhe full R13.YJ discount. Sprint voluntarily reduces ils 
Sprini Basic Plan rate hy 43.50, These "carrier-nialching Sunds" ensure that the Lifeline subscriber will 
receive % I  75 i n  federal l.ier 3 matching support. Srr 47 C.F.K. $ 54.4W(c) ( " [~ lud l i fy in@ low-inc(1ine 
consumers shall also qualify f o r  lier-Three Lifeline huppiirl. i f  the carrier ciflerinp the Lifeline service i s  
not subject io ihe regulation o l t h e  slale and provides carriermatching funds.. ."). 

Guidelines for an individual is 4 I2.4X I .73 per year o r  $ I.040~ 14 pel mnnth. I n  conlrast. the $251.99 rale 
less the R 13.50 di\couni wtluld remit in a 'h 1649 MRC. o r  I .62% o f  thr consumer's ne1 monthly income 

' "Scr  Id.. 28 x1 185 ("IW]r agrec wiih the Joint h a r d  ihat Lileline servicc should include loll-limilalion 
services. at the customer's requcsl. 1 0  the extent lhat carriers are capable of providing them. We agree with 
the Joint Board fha l  toll-limitallon service5 will help low-ini:ome consumers control their to11 bills and 
ciinsequcnily b~ beilei able 10 r i ia in ia in  access to lelecommunications service\, as section ?S4(b)(7) 
cii\,isions . . As ih r  Joint Ijoard obscived, studies demonsliate that a primary reason subscribers lose 
x ~ w <  I , !  I T ~ L . c ~ I I ~ ~ ~ I , ~ I I I I ~ ; ~ I ~ o ~ \  w r t i l . i  IS I311urc l~tirrclorej we l i i id t h a ~  1011- 

; i l l '  ' c s w ~ t ; ~ l  I O  i . l ~ ~ i l ' i i ~ i t , i l .  piililii, l ic i i l t l i  OI [ ~ L I I ~ w  s;iIet:;" a t id  "cons!slcni with 1 1 ~  

Based upon a 15% lederaljax rate and a 1.5% state lax rate. 1509" o f  the 2007 Federal Poverty l i  

Srr Uiirversal Srrvice Ordei ,  7 347 l h  

Icmp di\tiincc h i l l s  . 



111. S'I'A'II< AI)RIINIS'I'HA'I'ION O F  'I'IIK FI~I)ICKAI, UNIVEHSAI. SKHVICE 
I'HO(;HAMS I S  S ~ l l ~ , l l X ~ l  'IO COMMISSION OVE:HSI(;HI' 

A. 

Sccl io i i  214(c) 0 1  thc A ~ I  provides thal il St:llc conimissioii - liere the KCC - has 

i l ie : ~ d i o r i t y  atid rcspotisihility to designale carriers as eligible to receive federal 

universal scrvicc support. Pursuant to this delegated ;iuthority. the KCC, in 2000. 

designaletl Sprint a s  a compelitivc rederal ETC for a defined geographic "service ares" 

withiii the Stalc of K ; l i ~ s a r . ~ "  S c c l i o n  254(1) o f  Ihc Act funher provides that a State may 

adopt additional regulations governing the provision 01 universal service within its 

jurisdiction. provided: ( I )  any  additional rcgulalions arc no1 inconsistent with the 

Conim~ssion's universal service rules; and (2) thc State adopts a separate funding 

mechanism to supporl compliance with the additional requirements. Section 254(f) 

provides in pe~linent pad: 

'l'he Kansas Lifeline Rule Violutrs 47 U.S.C. 5 254(f) 

A State m a y  adopt regulations not inconsistent with the commission's 
to preserve illid advance universal service. I , . .I A State may adopt 

regulations to provide ror additional definilions and standards 10 preserve 
and advance universal service within rhal Stale onlv to the extent that such 
regulations xiopt additional specific. predictable. and sufficient 
nicclianisri~s IO S U D I W ~ I  such definitions or standards that do not rely on or  
hiirdcn Federal univcrsal service sup~of l  mechanisms. 

Thus. while ilic KCC may have some disctetion lo adopl additional Lifeline 

requirements, i t  cannot implement a rule that i h  inconsistent with Commission Rule 

21 

public inlcresl. cnrwerlienw and riecrssily" lor  I i iw- i i IamB consumers in lhal they maximize the 
opporiunily 01 lhiise consumrrs IO remain ciinnecled 10 l l le Iclec(immunicatiuns nelwork.") (internal 
fo<itniites ornilled). ."). 

For purposes of universiil service requircments, an  El'C's designated "service area" is  defined as the 
"peoCravhic area established In a s t i l w i s s i o n  hi the ~umosr of deteyniinine universal service 
- obligations and suvDorI mechanism\. 4 service area drlines lhe overall area for which (he carrier shall 
receive buppiirl  from lederal univerhal s~ipport rnechamsms " Sr? 47 C.F.R 6 S4.?07(a) (emphasis added). 
Spi LI?I'( designalrd scrvicc i i iea i'ii onl! il iiorlion o i  ihc Sliite and i s  smaller than Ihe Conrpany's 
I l ccnsrd  SCIVICC i i i ? : ~  in t i 2 1  

-:T 1. \ (, i :54:1, i c ~ i i t i l l i ~ \ i ~  ,~Mrri 



54.403(h) i i i id  i t 5  rcquiiciiictit t1i;it Icdcr;il I.ilcliiic wppon hc ;ipplicd m l y  lo reduce ~ h c  

u i \ t  01' ;in ET("\ IowcsI-cost rcsidciitial ratc 

H. 'l'hr Kansas I.ifdinc Hulc Violates 47 U.S.C. pI MZtr)(J)(A) 

A State's adoption 111 atlditioiial universal service rcgulatirms may he funher 

restrained by cedaiii jurisdictional liniitations. Specifically relevaii~ lo this case are the 

jurisdiclional liniitations set forth in Sccrion 332(c)(3)(A) of the Act. which expressly 

proliibirs State regulation of CMKS carrier rates and entry as follows: 

Notwithstanding sections 152(b) and 221(h) of this title, no Stale or  local 
government shall have anv authoritv 10 regulate the entrv of or the rates 
charged bv any coiiinicrcial mobile service or any private mobile service. 
except that this paragraph shall not prohihit a State from re ulating the 
other tcrnis and conditions of commercial mobile services . . . . 

Although a State may petition the Commission. pursuant to 47 C.F.R. 5 20.13. for 

an exemption from Section 33?(c)(3)(A), the KCC has 1101 done so. Without such an 

exemption, tlie KCC's actions violate federal law because compliance with the Kansas 

Lifeline Rule requires a CMRS provider designated as a federal ETC to provide an 

equivalent inonthly service discount to qualified, low-income consumers thal is not 

lawfully reimbursable through federal universal service support, thereby amounting 10 

rate regulatiori.23 

$2 

More specifically, because 47 C.F.R. 5 54.403(b) prohibits an ETC from applying 

federal Lifeline assistiince to reduce tlie cost or any rate plan other than the canier's 

lowest cost generally available residential ratc plan, the ETC could not properly seek 

reinihiirsemenl from the federal universal service fund for discounts required to he 



:ipplicd t o  prciiituiii I:itc pI:iii\ IIII~CI~ tlic K~IIIS;IS 1.ifeliiic Rule. 'l'licrcfore. carriers are 

I i i r L u I  111 vt~:iiqx :I cliI'tcicitI pricc t i l  ~.itciiiic ciistoincr\ 11i:iii I I I C Y  c~iargc IO their cust&er 

husc :it-l:irge. '1'111s KCC rrqiiircnicnt to charge ii ccmiii price for Sprint's services - 

wtt l~out  Ilic ahility t o  seck u IJSI; puynieiit l o r  tlic dillcrencr in the Lifeline rate and thc 

rcgular ratc ~~ IS  LI direct rejiiili~~ion of Sprint's rates.'4 The KCC's unfunded mandate. 

Il~ercforc. conslilulcs Sliilc ratc rcgulalion precmpted hy Section 332(c)(3)(A) of the Act. 

IV .  CONC1,USION 

The Kaiihas Lilclinc Kulc violates lcderal law lor Ihc following three reasons: 

(1)cornpliaiicc with tlic Kansas Lifeline Rule would require a federal ETC to 

inappropriatcly apply fcdcrd Lifeline suppon to reduce the cost of a rate plan selected 

by the consumer. rather thaii the carrier's lowest cost residential rate plan. as required by 

47 C.F.R. 5 54.403(b); (2) i t  IS inconsiscent and cannot be reconciled with the 

Commission's universal service mlcs i n  violation of 47 U.S.C. $ 254(f); and (3) 

compliance with die  Kansas Lifelinc Rule would require a CMRS provider designated as 

a federal ETC to provide an equivalent niorithly service discount Io qualified. low-income 

coiisuniers that will not hc rciiiihursed hy federal ~iiiiversal service support. As a'result, 

ilic rule w ~ ~ u l d  inipcrniissihly regulale a CMRS currier'\ rates i i i  violation of 47 U.S.C. 9 

332(c)(3)(A). 

~~~ ~ 

'' 11 ma): be argued lhul USAC has icirnlursed othrr carriers fi,r Lileline discounts applied 10 calling plans 
other illan the lowesf generally avai lable  rehidrntial rate. and thus. curriers like Sprint are not prohibited 
lrnm obtaining rriinhurscment tiowevei. In Sprint'\ knowledge. USAC has not audiled whether carriers 
have applied l o r  reinltiurserrlenr lor  disc<wnts given only IO (heir lowesl generally available residential m e .  
l i  IS Sprinl 's pmition Ih8l pioptlt ;applicaiion of  47 C .~ - .K .  9 54.403ih) hy USAC would lead to a denial of 
iumhurscrnrn i  .inti ~ ~ ~ , , , ~ ~ , , , ~ , , ~ i ~ , l l ~  ,:$IC t r pu Ia iw I r I  sincc.  ~ i n r l ~ i  l l i e  KCC's Ol~der. Sprint would be forced 111 
p l , ~  L ~ l c l ~ n c  ~ I W I U I ~ W  ~ I I I  iiii(t 1 h r 1 , -  I W  i i h l c h  T I  ci in i io i  ti(. reinihut.\ed. 



Kcspccrfully subniillctl. 

Norm T. Moy 
Todd B. Lanlor 
SPRINT NEXTEL C O W .  
2M11 Edrnund Helley Drivc 
Mailstop: VARESP0204-A207 
Reston. V A  20191 
Phone: (703) 592-7185 

June 8, 2007 



1)ICI . A H A T I O N  

I .  1~uI: i  I I. ('iirtcr. V I C C  I ' Ics I~ lc i~ I .  (iovcrniiiciit Affairs . I:ccicml 

Kcgiil;iloiy. of SpriiiC Ncxtrl C~1111.. licrchy dcclar-c. (irtdcr pcnally 0 1  perjury, that I h a w  

tcvirwcd and 3111 lai1iiIi:ii with this Pctitioii l o r  Ileclaratory Ruling. to which this 

IXd;irat io i i  i s  :i~t:iclicd a i i d  t1i;it. IO thc hcst 01 m y  ktiowledpe. iiilorniation and helicl. all 

~taienieti1s o l l a c l  .;el forth iii llic Pctilioii arc true mid correct. 

June L, 2007 



('I~:K'I'IVICA'I'E O F  SlKVICl< 

I .  Todd 1 3 .  I.:iiitor. Iictchy cci-lily t11:11 oil t h i s  H t l p  h y  o IJui ic  2(1(17. ;I truc i i n d  

coriccI copy 0 1  ttic lorcpiing I'ctitioii lor Ikclur:itory Ruling was scnt via tiand delivery. 
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Wireline Cornperition Burcau 
445 12Ih Street, S.W. 
Washington, DC 20554 

Thomas Buckley 
Senior Depuly Division C h i d  
Telecommunicarions Access Policy Division 
Wireline Competition Bureau 
445 1 2 ' ~  Street, S.W. 
Washington. DC 20554 

Gina Spade 
Assistant Division Chkf 
l'elecomniuiiicatioris Access Pdicy I)ivi>iori 
Wireline Competit ion Bureau 
445 12'" Street. s .W.  
Washington, DC 20554 

Marlene H. Donch 
Secretary 
Fedem1 Communication5 Commission 
445 1 2 ' ~  Street. S.W. 
Washingon, DC 20.554 

Mark D. Hindcrks' 
Stinron Morrison Hecker LLP 
I 2  Corporate Woods 
10975 Benson. Suite 
550 Overland Park. KS 66210-2008 
Corrtise//or Sprftit Spectrum. L.P. 

Matthew A .  Slaven* 
Briggs and Morgan. P.A. 
22M) IDS Center 
Minneapolis, MN 55402-2157 
Counse/,for Sprinr Specrrum. LP. 

Eva Powers' 
Assistant General Counsel 
Kansas Corporation Commission 
1500 SW Arrowhead Road 
Topeka, KS 66604 

W .  Bret Lawson*' 
Assistant General Counsel 
Kansas Corporalion Commission 
I SOC S W Arrowhead Road 
Topeka, KS 66604 

?odd D .  L.atircir 
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hlichael ( '  Miillel 

111 the Matter of a General Investigation ) 
Addresbing Rcquireinents l o r  De~ igna i i~ in  ) Docket No. 06-GIMT-446-GIT 
of tiligihle l'elecomniunic~tions ('xriers ) 

I .  INTRODUCTIOR 

I Spriiit N c x l d  1:orpiiratiiin ("Sprint Ncxicl"), through counsel and pursuant IO 

K ~ S . A .  99: 66-1 18b and 77-529, K . A ~ R  5 82-1.235 and applicable statutes and regulations, 

respectfully submits this Petition for Reconsideration and Hearing of the "Order Adopting 

I<cquircnients for I)csignaliiin of  Iz,ligiblr Telecommunications Carriers" issued October 2 ,  2006 

("E7C Ordcr"). For the rcasons set forth below, the Kansas Corporation Commission 

("(:iirnniission") should reconsidcr ceriairi Issues of- fact and law set forth in the ETC Order 

Specifically. Sprint Nextel requests that the Commission reconsider adoption of the following 

rcquircrncilts' 

(a)  'l'liat con~petitivc eligible telccoii~niunic3(ions camem ("ETCs") include 

language i n  all their advefiising in their Kansas FI'C arcas explaining thcir obligation to provide 

universal service and include inlormation 011 how customers can contact the Commission's 

Office of Public Aifalrs and C'oiisunier Protection. ETC Order, fl 12- 13, 77(a)-(b). 

(b) Tlial El-Cs h a t  do  no1 provide unlimited local usage must offer free per 

minute blocking o r l d  usagc ( ( 1  I~ i re l i i i e  custoiners w i t h i n  90 days. ETC' Order, ill1 16, 77(c) 

I 



( c )  T h a t  u,ircless IT('s i nus t  o f k r  i t [  Icast onc  cdliiig plan wltliout ii 

Icmiinalwii fcc. II7C' Ordrr .  33,  77(d) .  

(d )  That all ETCs must allow l.ifeline customers to choose a calling plan and 

apply the Lifeline drscoun! to the plan selrclcd by rhc customer. E7X'Ordr-r. lfl 64* 77(c). 

2 For thc reasons sic1 (iirth hclow, the ('onimission's adoption of the coregoing 

requirerncnts is unsupported hy the rec.ord evidence, ar~hitrary and capricious, contrary IO law and 

exceeds the Commission's jurisdiction and authority. 

3.  Sprint Ncxlcl rcqucsls a licanng on thc issucs o f  fact and law set forth above 

] H E  ETC OKDER'S COMPKTITIVE C;TC ADVERTISING REOUlHEMENTS 
A H E  CON'I'HAHY I O  STAI'K AND FEDERAL LAW 

4. llnder the new rcquiremcnth set forth i n  the Commission's ETCOOrdw, 

competitive E l C s  will be required to ( I )  Include language regarding their "universal service 

obligation" ~n of their advertisements in their Kansas FI'C areas; (2) include thc contact 

Infomiation for the Office o f  I'uhlic Affairs and Consumer Protection in  their advertisements; (3 )  

allnually certify and rcport thc media in  which ildvcrtisements have been placed, geographic 

arcas reached and dates published; and (4) include infonnation about at least one rale plan that 

docs not include a tcnnination fee in  their advertisements. E7C' Ordrr, Vi 12-13, 33. lncumhrnt 

CTCs are exernpl from these requirements. 

11. 

5.  The foregoing competitive EI'C advertising rcquirernents are contrary to state and 

federal law. The Commission should, therefore, reconsider the adoption of such d e s  and amend 

its ,TC Or&/- 10 omit tile requirernerlts 



.A. 'I'hc ( : ~ i i i i i i r t i t i ~ : ~ .  I,:l'(' Ail\crl isinL I<rquirenients \ ' idate K.S.A. .!j 66- 

I. 

Ah .I thrcsh~~ld m;ittcr. lhc Comniissim i x  withcrul lunsdiclinn o r  authority 10 

regulate or (Iircct tlic f < ~ r i r i  or ct)irtciit 1 1 1  a wireless camcr 's  advertising materials. Kansas law 

cxcl l lpts wirclcss carriers I i o r i i  ;ill limns ot Coinniission regulation. and the state statutes do not 

provicic m y  exception f o r  wireless camcrs that are designalal as l<I'(:s l o r  p u r p ~ s e s  of receiving 

federal universal scrvicc' bupporl 

'l'tir ('oiiiniis\ion I s  I'tohihitcd Froni I<exukaling Wireless Carr iers 

G .  

I .  

Tlic scwicc of a tclcph~inc public utility, othcrwisc authorized to transact business 
pursuant to K.S.A. Oh- 13 I and amendmcnts thereto. relating to tlic provision of 
radio urmmunication. including cellular radio, which is one-way. two-way or 
multiple. hctween mohile and base stations, hetween mobile a n d  land stations, 
including land line telephnnes, between mobile stations or between land stations, 
st!aLnfil be2w-rUhJec!. !a. !hrju_rjsdictirrn, remlalion. swervision. and control of the 
_-- state cmoraliori coinmission. (Emphasis added). 

K.S.A t; h f i ~  104a(c) provides as foliows: 

C;imilarly. K.S.A 8 bh-I . l43(h)  proviclcs that "no radio common c a m n  shall be subject to the 

jurisdiction, regulation, suprrvision and control of- the state corporation commission.'' Shortly 

aficr the etiactiiieiit of tlic Kansas Telecommunications Act, the Commission confirmed t h a t  

.'wireless providers are siarutorily excnipt from Commission jurisdiction" as 8 rcsull 01- thesc 

statutes. 

x 

I 

'l'he Kansas Suprcmc Court has similarly interpreted K.S.A.  5 66-1,143(b) as 

prohibiting the Commissioii from assetling 3 jurisdiction, supervision or control over wireless 

carners. In CURB I,, Kames Corporariori Commission. PI a\., 264 Kan. 363 (1998). the C Q U ~  

hroadly construed the statute's upplication as ibllows: 

In {he hfulie,- a/ '  a Gerrcrul l r r ~ s s ~ ~ ~ a ~ i o n  lnro i'ompetirion U'irhin !he Telecommunications 
industiy in die Sia/c 01 Kansas, Docker N o .  190,492-U 94-GIMT-478-G1T, Order, 1 91 
(Dec. 2 7 ,  1996). 

1 



l.'rmn a s t r a ~ g l i t l ~ ~ ~ ~ a i d  i c d i i i g  n1'K.S.A $ ( i h + l  .143(h). i t  proliibits the KCXy Iron1 
excrcisiiig U I J , ~  Jurisdictiun, regulntiun. mpervisioii. or control over wdio coinm(iii 
carncw K S.A. 566-1,143(b) docs not merely prohibit the regulation of rates or 
rnarkct cntry ovcr radio common camcrs, as 47 U.S.C. 9 332(c) does. K . S . A ,  
566-1,143(h) irnposcs a broader prohibition on thc K('<:'s rcgulation o f  radio 
coninion carriers thaii 47 US.C. 5332(c) imposes on a state's rcgulation o f  radw 
commoii carriers. In comparing the l a n e a g e  of  the two statutcs. K.S.A.  $h(i- 
1.143(b) uscs much broadcr lanbaagc than 47 U.S.C. $332(c) and should he 
interpreted as such. 

Id. at 392 (emphasis in original). 

9 .  Thc competitive E:IC advcrtising requirements set forlh in the ETC Order clearly 

ral! withiii K . S , A .  S: 66-1.143(h)'s prohihition against thc rcgulation, supcwision or control of 

wireless camers. See CURB, 264 Kan. at 392. The rules would regulatc riot only the Ibrm and 

contcnt of marketing materials used by wireless carriers to promote their services, hut would also 

require a wireless ETC to annually cenify compliancr with the adverlising requirements and 

repon detailed information about the camer's adverlising efforts. As a result, the Commission 

should reconsider adoption of  the advertising requirements as it  i s  without jurisdiction to enforcc 

the rules against wireless camers. 

2. Nothing In l h e  E l C  Dcsignrtion I'roccss Supersedes The State Law 
Prohibition Against Comnrission Regulation Of Wireless Carriers 

10. Although the Comniisstori acknowledges the limitations imposed hy K.S.A. 5 66- 

1,143(b). i t  suggests the slnrutc does not apply in this case because "[w]ireless carriers that seek 

EI'C designation for t h c  purpose of rccciving [federal] universal service support submit 

themselves to the Commission's junsdlction and assent t o  thc imposition of certain conditions 

for tile purpose of receiving tliar desigrra~iori." ETC Ordcr, fl 33. Sprint Nexlel respecifully 

disagees. To the contrary, nothing in the ETC designatiou process grants to the Commission 

geater jurisdiction or aulhonly than was gai i ted by the Kansas Lcgislature. T h e  Commission is 

a creature o f  statulc and must act within thc confines of i ts  enabling statutes. See Kansas 

4 





iitlvcdising rcquircnicnl S U I  loilli 111 4 7  IN.('. 5 ?14(c)( l)(13) and 4'1 C.lLl<. C: 54.?01(d)(Z) At 

110 timr hay the I : ( . ( '  C O ~ I S I N C ~  tlic lkderal advcrIislng rcquirmirnt as extending hcyond thc 

obligation to advcn i s r  thr ;ivailahility of and cliargcs fur the suppw~cd scw~ccs .  Accordingly, 

the cnrnpctitivo El C advertising rcquircnicnts arc ~nconsistetit with the I-CC's onivetsal service 

d e s  and must be rescinded 

2. The ( . 'omycti l ivr  K'IX' Advert is ing Hcquiremenls A r e  Not 
Conipct i t ivc ly  Ncutral 

I S  The canipetitivc ETC advenising requircnicnts adopted by thc  (:ommission are 

also inconsistent with the FCC's universal service rules hccausc they violate the principle 01- 

cornpctitivc neutrality. In JYY7, Ihc FCC adopted the principle o f  competitive neutrality as a 

core principle for i ts  universal service rules. This principle means that universal service rules 

must not tavor one competitor or technology over another. In its March 17, 2005 Order adopting 

additional rcquircmcnls lor carricr's designated as E'l'Cs under 47 0.S.C. 5 214(e)(6). the FCC 

further cautioncd state rcgulators to first considcr the extcnt to which a panicular regulation is 

necessary to protect consumers. as well as the extent to which i t  may disndvantagc an ETC 

specifically hecause i t  is no1 the incumbent I I C . 4  

3 

1 0 .  Contrary to the universal service principlc o l  competitive neutrality, incumbent 

T:ICs air rxempt from l l i c  four cornpetitiw E:TC ad\,ertising requirements set forth the El'C 

Order. 1-1112 solc basis fnr  this cxcmption is the Colnmission's finding that "1  slince incumbenl 

tTCs are required to include such inf'orrnalion in their telephone directories their customers have 

ready access to this information." El'(: Ordo., 11 13 n. 19. Even if' true, the advertising 

' 111 the Muller of Federal-Siaic .loin( liuurd oii Universal Service, CC Docket No. 96-45, Keporr 
and Order, FCC 97-157,141 (rel. May R ,  1997) ("(iiiiversalSer~ice Order"). 

ln  the Molter of l~edcral-.S~a~e Joinr Hoard on Uiirversal Service, CC Docket 96-45, Report and 
Order, FCC 05-46: 11 3 0  (rcl. March 17, 2005) ("March 2005 Ordm"). 
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rul i i i rci i icnl? iinpowl i m  c'imipr.ti!i\'c lil '( 's arc 1;ir iiiorc liurdensonit and stnngcnt tlian 1111. 

~ihligati(in to place a noticc i r i  tlic incurnbcnt's lolcphiinc directory ' linlikc the incumbent 

t'J~Cs. competitivc l ' T ( ' 5  w i l l  hc rcquircd 111 upend their current - and in many cases national 

advertising carnpaipris 10 specially tailor their adveniscinents to satisfy thc unique rcquirenients 

o f  the ETC O r d w  Moreover, thc E K '  Ordcr cciuld he construed such that competitive ETCs 

will be ohligated lo includc l l i c  rcquircd notices in c v c g  advertisement that may find its way into 

Kansas, regardless of t h e  incdia channel used. Thesc highly tlisparale requirements clearly 

discriiiiinate against competitive EI'Cs solely bccause they are not the incumbent and, thereiore, 

must be rejcctcd as violating lhc principle of competitive neutrality. 

3. The  Conipelilive FI'C Adverlising Requirements Constitute An 
Unfunded Mandate 

17. 'l'he Commission should funher reconsider adoption of the compelilive El'C 

advertising rcquirements hccause compliance with the rules will burden the fedcral universal 

scmice fund in violation o f47  IJ.S.C. S; 254(f). As noted above, 47 U.S.C. 5 254(r) provides that 

a statc commission may adopt additional ETC regulatory ohligations only to the extent that they 

are separately funded hy statc universal service inechanisms and do not hurden the federal 

univcrsai servicc fund: 

A Statc may adopt regulations to provide for additional definitions and standards 
10 preservc and advance universal service within that State only to the extent that 
such regulations adont additional specific. predictable. and surficient mcchanisms 

~ .~ 

' I n  fael, S p r h  Ncxtcl qucstions whether the Cornmission can evcn compare thc obligations. I t  
is doubtful whcthcr a local tclcphone directory qualifies as "media of general distribution" as 
such directories are generally distributed only to customers of  the incumbent ETC. Under 
federal law, every ETC has the obligation to advertise the availability of the services enumerated 
in 47 C.F.R. 6 54.101(a)(l)-(a)(9) and the charges therefore using "media of gencral 
distribution." 47 U.S.C. 3 214(e). Because of the limited distribution of local telephone 
diredones, the incumbcnt E'ICs' inclusion of such information in those directorics may fail to 
satisfy the federal advertising i~hli&dtiorl in  any respect. 
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111 s u l i j i ( ~ i l - s ~ l - ~ ~ ~ i ! ! i t ! i i i i ~  !,I s t ~ i I ~ ~ ~ ~ i r ~ l . s . . t ~ i ~ i I ~ ~ l ~ ~ ,  iioi i c l y  oii or hut& j~.&j.:Il , 

UHII_VC& ~~J!%?UJ,J?~)OII iiicchai)!siiis. (I..iiipiiasis added).“ 

Slated ulhcrwisc. thc C~oinnl!ssiwi m a y  not ;Idopt ;idditiiiniil 1-1 C’  rcgulalory obligalioiis witlioul 

pruvidiiig il separate support incchanism to d c l i a y  thc C D S ~  (11 compliaticc. 

18. In this casc. coinpctiiivc li ICs will lit. lorcrd tu iillocatc adilirional resnurccs 10’ 

advertising i n  order to coinply with the new advefiising rcquiremcnts As discussed inore 

thoroughly helow. competitive ET(:\ t l iat  conduct regional or riationnl advertising campaips  

will have to specially tailor ihcir advertising Inaterials to the statr-specific Kansas requireinents, 

l h e  additional costs associated with these etlorts may he appropriately coinpensated through the 

application of lederal universal service support. As a result. compliance with the compelitivc 

ETC advertising requirements will necessarily burden the kdcral universal service fund in  

violation of 4 7  L!~S.C. 5 254(1). 

111. THE <~OI\IPE1‘I’I’IVE ETC A I ~ V E H ‘ I I S I N ~ ;  HEOUIREhlENTS A R E  
UNREASONABLY VAGUE AND OVERRROAI) 

19. In addition lo the dekcts  addressed above. the Cnmmission should also reconsider 

adoption of thc ctirripelitive I T C  advertising requirements hccause the rules are unreasonably 

v a p c  and overbroad. First, the C7C Order fails 10 define thc fonn and conlent of any of thc 

prcscnhed riotices to be induded in ii compctilivc 1:I’C:’s advcrtisenieiits. For examplc. the 117T 

(lrdpr. fails to  describe the “universal service obligation” competitive ETCs are required to 

inlbnii consumers about Likewise, the KTC’ Ode, .  <ails to specify what information nlust be 

provided conceniing a coinlietitive E r S  icrmination fees in  fact, the ETC Order is virtually 

si leni as tn whal would constilute cornpli;~nt Ianguagc other lhan a general directive to “work 

__- 
Consislent with the requiremcnts 0147 U.S.C. $ 254(1), the Commission has adopted additional 

requirements applicable to carriers dcsignated as eligible to receive slate suppofi fiom the 
Kansas Univcrsal Service Fund (“KLISF”). The KUSF requirements are not at issue in this 
procceding. 


